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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  4100 
[Circular  No.  2485] 

Grazing  Administration  and  Trespass 
on  Public  Lands;  Amendments  to 
Grazing  Regulations 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking  updates 
the  policy  for  making  grazing  use 
adjustments  and  makes  editorial 
amendments  to  and  clarifies  the  intent 
of  the  present  regulations.  These 
changes  are  a  result  of  consultation  with 
all  affected  interests  and  experience 
gained  from  working  with  the  existing 
regulations  for  two  and  one-half  years. 
The  intended  effect  of  these  regulations 
is  to  improve  the  management  of  the 
public  rangelands  for  all  multiple  use 
values. 

EFFECTIVE  DATE:  January  19, 1981. 
ADDRESS:  Any  suggestions  or  inquiries 
should  be  addressed  to:  Director  (220), 
Bureau  of  Land  Management,  1800  C 
Street  NW.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Leonard,  (202)  343-5841. 
SUPPLEMENTARY  INFORMATION:  The 
amendments  to  the  regulations  are  part 
of  a  continued  effort  by  the  Bureau  of 
Land  Management  to  clarify  and  reform 
the  policies  and  procedures  by  which  it 
manages  the  Nation’s  public  rangelands. 

The  first  step  in  this  process  was  the 
publication  in  November  1979  of  a  draft 
statement  of  rangeland  management 
policy  for  public  review.  The  document, 
the  first  such  comprehensive  statement 
of  rangeland  management  in  20  years, 
was  designed  to  set  in  motion  a  series  of 
public  discussions  to  explore  procedures 
for  more  effectively  and  equitably 
managing  public  rangelands.  The 
urgency  of  this  policy  review  was 
underscored  by  the  fact  that  the  Bureau 
is  preparing  144  Environmental  Impact 
Statements  (EIS’s)  on  livestock  grazing, 
covering  170  million  acres  of  public 
land,  pursuant  to  the  National 
Environmental  Policy  Act  and  the 
agreement  resulting  from  the  Natural 
Resources  Defense  Council  v.  Morton, 
388  F.  Supp.  829,  suit.  Meetings  and 
workshops  were  held  with  livestock 
operators,  environmental  and 
conservation  groups,  State  officials,  and 
other  concerned  individuals  in  an  effort 
to  design  policies  and  procedures  for 
adjusting  livestock  use  that  both  ensure 
protection  for  the  basic  soil-vegetation 
resource  and  provide  for  the  interests 
and  needs  of  livestock  operators  and 


other  users  of  rangeland  resources.  One 
of  the  principal  results  of  these 
discussions  was  a  general  recognition 
that  the  Bureau’s  regulations  for 
adjusting  livestock  use  in  accordance 
with  changes  in  available  forage  needed 
to  be  revised  to  (1)  provide  for  more 
meaningful  consultation  with  affected 
operators  and  other  interested  parties; 

(2)  phase  decisions  into  effect  over  a  . 
period  of  time  sufficient  to  permit 
monitoring;  (3)  provide  for  modification 
of  such  decisions  on  the  basis  of  the 
results  of  monitoring  studies;  and  (4) 
ensure  more  complete  and  effective 
public  involvement. 

The  current  regulations  on  grazing 
administration  were  published  as  final 
rulemaking  on  July  5, 1978  (43  FR  29058). 
They  were  amended  in  July  and  August 
1980  to  (1)  provide  for  the  consultation 
and  cooperation  required  by  the  Public 
Rangelands  Improvement  Act  of  1978, 

(2)  provide  for  the  placement  of 
reductions  in  grazing  use  in  suspended 
preference,  and  (3)  expand  the 
conditions  under  which  exchange-of-use 
grazing  agreements  are  authorized. 

The  amendments  are  the  result  of 
intensive  public  involvement  in  the 
refinement  of  a  policy  for  adjusting 
livestock  use  on  the  public  rangelands. 
They  are  designed  to  ensure  that  future 
decisions  on  livestock  use  are  made  in  a 
manner  that  is  fair  and  equitable  to  all 
users  of  the  public  rangelands,  that 
ensures  a  maximum  degree  of  public 
involvement  and  review,  that  provides 
for  decisions  to  be  based  on  the  best 
scientific  information  available  at  the 
time  of  each  decision,  and  that  furthers 
the  Nation’s  overall  objective  of 
increasing  the  productivity  of  the  public 
rangelands.  The  changes  made  here  also 
bring  the  procedures  for  grazing 
administration  by  the  Bureau  of  Land 
Management  more  closely  in  line  with 
those  of  the  U.S.  Forest  Service. 

Other  changes  included  in  this 
rulemaking  reflect  a  need,  after  over  2 
years  of  operating  experience  with  the 
current  regulations,  to  clarify  intent  or 
eliminate  gaps  or  weaknesses. 

Proposed  rulemaking  was  published 
on  October  15,  1980  (45  FR  68506).  The 
comment  period,  which  included 
extensions,  totaled  84  days  ending 
January  9, 1981.  Approximately  150 
different  comments  were  received  with 
most  focusing  on  the  process  for  making 
adjustments  in  livestock  gazing, 
including  the  requirements  for 
consultation,  decisions,  and  monitoring. 
The  following  dismssion  summarizes 
the  comments  received  on  the  proposal 
and  the  changes  being  made. 


Definitions 

A  number  of  comments  objected  to 
the  proposed  definition  of  range 
improvement,  particularly  the  reference 
to  wild  horses  and  burros  and  the 
statement  that  this  definition  includes 
the  term  “range  betterment.”  Several 
commenters  pointed  out  that  wild  horses 
and  burros  were  not  specifically 
included  in  the  discussion  of  range 
improvements  in  section  401(b)  of  the 
federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  Other  comments 
supported  the  inclusion  of  wild  horses 
and  burros  in  the  definition.  FLPMA 
does  not  exclude  wild  horse  and  burro 
habitat  from  the  recognized  benefits  of 
range  improvements  and,  where  they 
existed  prior  to  1971,  wild  horses  and 
burros  are  an  integral  part  of  the 
rangeland  ecosystem. 

The  second  concern  relating  to  range 
betterment  reflects  a  feeling  that  there 
must  be  a  clear  distinction  between 
“range  improvement”  and  “range 
betterment.”  Range  improvement  is  the 
more  general  term  applying  to  all  types 
of  treatments  or  projects  that  improve 
the  rangeland  ecosystem.  Range 
betterment  then  is  used  only  to  Identify 
a  specific  source  of  funding  for  range 
improvements,  i.e.,  the  monies  derived 
from  fifty  percent  of  the  grazing  fee.  The 
proposed  definition  would  not  change 
the  manner  in  which  the  range 
betterment  fund  may  be  used  for  range 
improvements  (see  section  4120.6-1  (d)  of 
the  current  regulations).  However,  to 
prevent  confusion  on  the  possible 
difference  between  the  meaning  of  the 
two  terms,  reference  to  range  betterment 
has  been  removed  from  the  definition  of 
range  improvement. 

Many  commenters  opposed  the  use  of 
the  term  “suspended  preference”  and 
suggested  that  “suspended  nonuse”  by 
substituted.  They  believed  that  negative 
economic  impact  would  result  if  the 
term  “suspended  preference”  w'ere  used 
because  of  the  way  lending  institutions 
perceive  that  term  when  determining  the 
collateral  value  of  ranching  properties. 
The  final  amendments  continue  to  use 
the  term  “suspended  preference” 
because  it  is  more  descriptive  of  the 
actual  situation,  i.e.,  a  portion  of  the 
preference  for  public  land  grazing  use  is 
suspended.  Any  possible  negative 
economic  impact  would  not  be 
significantly  greater  than  would  occur 
with  use  of  the  term  “suspended 
nonuse”  once  the  lending  institutions 
become  familiar  with  the  adopted 
terminology. 

Several  comments  suggested  that  the 
word  “permanently”  be  removed  from 
the  phrase  “until  forage  is  permanently 
available”  in  the  definition  of  suspended 
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preference.  This  has  been  done,  but  an 
additional  phrase  has  been  added  to 
ensure  that  it  is  understood  that  the 
forage  must  be  available  on  a  sustained 
yield  basis. 

Some  comments  objected  to  the 
proposed  definition  of  “suspension"  and 
suggested  that  the  definition  in  the 
current  regulations  is  adequate.  The 
definition  has  been  changed  to  be  more 
similar  to  the  current  regulations,  except 
that  the  phrase  “grazing  authorized 
imder”  has  been  added  to  indicate  more 
accurately  that  it  is  grazing  use  that  is 
suspended  rather  than  the  grazing 
permit  or  lease. 

Several  comments  recommended 
including  additional  definitions  for 
"monitoring",  “consultation”,  “affected 
interests",  and  “carrying  capacity".  New 
definitions  have  been  added  for 
“monitoring"  and  “affected  interests". 
“Carrying  capacity”  is  defined  in  the 
current  regulations  under  the  term 
“livestock  grazing  capacity  ”. 

Transfer  of  Grazing  Preference 

Almost  all  conunents  supported  the 
proposed  amendment.  However,  one 
comment  suggested  that  a  transfer  of 
ownership  would  be  an  opportune  time 
to  make  any  needed  reductions  in 
grazing  use.  No  change  has  been  made 
from  the  proposal  because  any 
adjustments  in  grazing  use  should  be 
tied  to  resource  conditions  and  needs 
rather  than  ownership  of  properties. 

Changes  in  Available  Forage 

Almost  all  comments  addressed  this 
section  of  the  proposal.  Concerns 
included  those  related  to  consultation 
on  decisions,  the  process  for  allocating 
forage  to  livestock  or  determining  the 
grazing  capacity,  the  timing  and  number 
of  decisions  to  implement  a  phased 
reduction,  requirements  for  monitoring, 
the  data  requirements  far  determining 
grazing  capacity  or  changing  decisions, 
and  specific  provisions  such  as  the 
exceptions  to  a  five-year  phase-in 
period. 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  and 
the  Federal  Land  Policy  and 
Management  Act,  the  Bureau  wdl 
provide  full,  formal,  and  regular 
opportunities  for  public  participation  by 
all  affected  interests  throughout  the 
decisionmaking  process — in  inventory, 
planning,  impact  assessment  and 
in^lementation. 

The  draff  land  use  plan  and  EIS 
published  by  the  Bnreeu  will  include 
proposed  allocatkms  of  forage  among 
uses  and  proposed  determinations  of 
livestock  capacity.  The  final  landuse 
plan  and  EIS  will  include  final  decisions 


on  the  allocation  of  forage  and  livestock 
grazing  capacity. 

Formal  opportunities  for  consultation, 
cooperation,  and  coordination  will  be 
provided,  pursuant  to  Section  8  of  the 
Public  Rangelands  Improvement  Act,  in 
steps  leading  toward  the  development  of 
allotment  management  plans  following 
land  use  planning  decisions. 

In  practice,  additional  opportunities 
for  consultation,  cooperation  and 
coordination  will  be  afforded  lessees, 
permittees,  intermingled  landowners 
and  others  at  other  critical  stages  of  the 
planning  and  decisionmaking  process, 
such  as  design  of  rangeland  inventory, 
determination  of  present  and  future 
grazing  capacities,  allocation  of  forage 
among  uses,  and  scheduling  and 
responsibilities  for  rangeland 
improvements.  Because  EIS’s  and  land 
use  plans  are  currently  in  various  stages 
of  preparation,  the  requirements  of  these 
regulations  will  apply  only  to  those 
prepared  in  the  future,  but  will  be  used 
to  the  extent  practical  in  on-going 
processes. 

Decisions  on  increases  and  decreases 
in  livestock  grazing  use  will  normally 
become  effective  at  the  beginning  of  the 
second  grazing  season  following 
completion  of  the  EIS.  Adjustments  in 
grazing  use  will  normally  be  phased  in 
three  increments  over  a  S-year  period 
and  the  initial  increment  of  any 
reduction,  in  combination  with  other 
planned  management  actions,  will  be 
sufficient  to  achieve  significant  progress 
toward  the  vegetation  objectives  set 
forth  in  the  land  use  plan  for  the  5-year 
period.  Livestock  grazing  decisions  that 
are  based  upon  the  3-year  phasing 
provided  in  the  current  regulations  may 
be  converted  to  the  5-year  phasing 
process  when  the  next  grazing 
adjustment  is  taken,  unless  one  of  the 
exceptions  to  the  5-year  process 
specified  in  section  4110.3-2(d)  applies. 
However,  the  total  phase-in  period  will 
not  exceed  5  years  from  the  effective 
date  of  the  original  decision. 

These  amendments  provide  for 
adjustments  to  be  completed  in  less  than 
5  years  imder  one  of  tkree  conditions. 
The  period  may  be  reduced  if  the 
authorized  officer,  the  operator,  and 
other  affected  interests  agree  to  a 
shorter  timetable.  It  may  be  reduced  if, 
in  the  language  of  the  1981  Interior 
Appropriations  Act  such  a  reduction  is 
needed  “to  sustain  resource 
productivity" — ^that  is,  if  the  aothorized 
officer  determines  that  feffure  to 
implement  the  decision  in  less  than  5 
years  would  cause  signffioant  and  long¬ 
term  resource  damage.  And  flnafiy,  the 
adjustment  may  be  taken  in  less  Aan  5 
years  if  it  is  15  percent  or  less. 


The  authorized  officer  will  have  the 
authority  to  issue  a  new  decision  if 
monitoring  information  indicates 
rangeland  conditions  are  not  impro\'ing 
at  the  anticipated  rate — or  that  they  are 
improving  faster  than  anticipated-^nd 
that  the  original  decision  should  be 
adjusted  accordingly.  However,  if  a 
decision  is  modified  based  on 
monitoring,  the  authorized  livestock 
grazing  use  will  be  brought  into  balance 
with  the  updated  allocation  of  forage  for 
livestock  by  the  conclusion  of  the  5-year 
period  specified  in  the  original  decision. 

The  BLM  District  Manager  wilL 
shortly  after  release  of  the  final  EIS  on 
the  grazing  program,  issue  a  Rangeland 
Program  Summary  (RPSJ  previously 
referred  to  in  the  supplementary 
information  for  the  proposed  rulemaking 
as  the  Rangeland  Management  Program 
Document.  The  RPS  will  summarize  the 
land  use  planning  objectives  and 
proposed  decisions  for  all  rangeland 
uses,  set  forth  those  planning  decisions 
that  affect  livestock  grazing  (including 
the  allocation  of  forage  for  livestock), 
describe  the  relationship  of  these 
decisions  to  the  alternatives  analyzed  in 
the  EIS,  identify  the  costs  and  benefits 
of  the  program,  and  summarize  the 
monitoring  program  for  the  area.  The 
RPS  will  also  describe  the  procedures 
and  time  available  for  all  affected 
interests  to  express  their  views  or  take 
action  on  decisions  set  forth  in  the 
document 

After  the  RPS  is  published,  the  Buireau 
will  consult  with  all  affected  intnests 
on  the  allotment-specific  actions  needed 
to  implement  the  land  use  planning 
divisions.  Consultation  at  this  point  will 
focus  on  steps  leading  toward  the 
development  of  allotment  management 
plans  and  other  actions  needed  to 
implement  a  grazing  management 
program  based  upon  the  forage 
allocation  and  livestock  grazing 
capacity  decision  made  in  the  land  use 
plan,  including  rangeland  improvements, 
grazing  systems,  a  program  of 
monitoring,  and  sched^es  for  phasing  in 
livestock  use  adjustments  in  accordance 
with  the  plan. 

In  addition  to  prior  consultation, 
formal  procediires  under  Section  8  of  the 
Public  Rangelands  Improvement  Act 
will  be  conducted  during  the 
consultation  period  following  the 
issuance  of  the  Rangeland  Program 
Summary. 

Following  consultatimi  with  all 
interested  parties,  but  before  adjustment 
decisions  are  issued,  the  District 
Manager  will  publish  an  RPS  update 
describing  the  actions  determined 
through  consultation  to  achieve  the 
objectives  and  to  implement  the 
decisions  of  the  land  use  plan  tmd  flie 
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monitoring  program  designed  for  the 
area.  Subsequent  RPS  updates  will 
summarize,  by  allotment,  the  progress 
made  toward  achieving  these  objectives 
and  implementing  these  decisions  and 
will  identify  any  proposals  by  the 
Bureau  to  modify  scheduled  adjustments 
in  livestock  grazing  use. 

The  piupose  of  die  RPS  update  is  to 
provide  a  vital  assurance  to  all 
interested  parties  that  adjustment 
decisions  being  made  are  based  on  the 
current  condition  of  the  rangeland.  It 
will  enable  all  interested  parties  to 
examine  the  decisions  reached  at  the 
areawide  EIS  level,  rather  than  forcing 
them  to  follow  individual  allotment  by 
allotment  decisions,  and  will  provide  a 
clear  public  record  for  which  the  Bureau 
and  users  can  be  held  accountable. 

The  objective  of  those  amendments  is 
to  bring  livestock  grazing  and  other  uses 
into  line  with  capacity  through  a 
package  of  management  actions  by  the 
fifth  year  after  the  decision  schedule  is 
established  and  to  do  so  in  the  fairest 
manner  possible.  The  process  provides 
an  opportunity  for  appeals  before  both 
the  brst-  and  third-year  adjustments 
become  effective.  Appeals  at  these 
points  suspend  implementation  of  the 
decision  while  the  appeal  is  being  heard. 
However,  grazing  use  must  be  brought 
into  line  with  capacity  by  the  fifth  year, 
so  appeals  of  the  last  incremental 
adjustment,  if  it  is  still  required,  will  not 
stay  implementation  of  the  original 
decision.  In  addition,  the  process 
provides  for  an  automatic  review  of 
available  information  prior  to  each 
scheduled  adjustment  and,  if  monitoring 
data  indicates  that  the  full  reduction  is 
not  required,  the  scheduled  adjustment 
will  be  modified  by  a  new  decision.  The 
Bureau  also  recognizes  that  there  are 
conditions  under  which  a  significant 
amount  of  forage  may  become 
temporarily  available  because  of 
unusually  high  production  of  annual 
forage  or  for  other  reasons.  Therefore, 
the  current  authority  for  authorizing 
temporary  increases  wall  be  used,  within 
the  constraints  of  the  land  use  plan,  to 
adjust  grazing  use  on  a  short-term  basis. 
Temporary  increases  in  livestock 
grazing  use  above  the  amoimt  scheduled 
in  the  decision  will  be  authorized  under 
section  4130.4-2  as  nonrenewable  use 
which  does  not  affect  the  grazing 
preference  and  will  not  require  a  change 
to  the  oiiginal  decision. 

Other  Terms  and  Conditions 

Several  comments  supported  the 
proposal.  However,  a  number  believed 
that  this  section  should  be  eliminated  in 
favor  of  the  provisions  of  the  current 
regulations.  Several  comments  objected 
to  the  reference  to  “achieving  objectives 


identified  in  land-use  plans,  provide  for 
proper  range  management,  or  assist  in 
the  orderly  administration  of  the  public 
rangelands."  Other  comments 
questioned  one  or  more  of  the  specific 
examples  listed,  such  as  class  or  breed 
of  livestock  or  placement  of 
supplemental  feed.  However,  no 
changes  have  been  made  in  the  final 
amendments. 

Several  comments  suggested  that  the 
provision  for  livestock  grazing  to  be 
temporarily  delayed  or  discontinued 
was  unnecessarily  negative.  Therefore, 
the  word  “modified"  has  been  inserted 
to  permit  greater  flexibility  to  adjust  to 
local  conditions.  Other  minor  wording 
changes  have  been  made  to  clarify  the 
intent  of  this  provision. 

Temporary  Modifications  and  Closures 
to  Livesto^  Use 

Several  comments  questioned  the  use 
of  the  term  “emergency”.  Therefore,  the 
heading  has  been  changed  to  read 
‘Temporary  modifications  and  closures 
to  livestock  use"  and  the  term 
“emergency”  has  been  removed  fi-om  the 
descriptions  of  the  conditions  that  might 
justify  temporary  modifications  or 
closures. 

The  phrase  “require  temporary 
protection”  has  been  inserted  to  more 
accurately  describe  the  intent  to  use  this 
authority  only  for  short-term 
adjustments.  If  long-term  adjustments 
are  necessary,  the  authority  of  section 
4110.3-2(b)  will  be  used. 

Several  comments  suggested  that  any 
closure  should  be  made  only  after 
consultation  writh  all  affected  interests. 
This  requirement  has  been  included. 

Conditions  for  Range  Improvements 

Most  comments  supported  this 
paragraph,  but  several  comments 
suggested  it  was  not  needed.  The  intent 
is  to  clarify  that  a  range  improvement 
permit  or  cooperative  agreement  is  an 
authorization  to  place  improvements  on 
the  public  lands,  but  does  not  convey  to 
the  permittee  or  cooperator  any 
ownership  of  publicly-owned  lands  or 
resources.  Therefore,  no  change  from  the 
proposal  has  been  made. 

Range  Improvement  Permits 

In  response  to  comments,  a  provision 
has  been  added  to  clarify  that  livestock 
use  of  such  improvements  authorized  by 
a  range  improvement  permit  (Section  4, 
Taylor  Grazing  Act)  shall  be  controlled 
by  the  permittees.  There  were  some 
comments  that  there  may  be 
disagreements  over  which  range 
improvements  are  “removable”  and 
which,  in  effect  become  a  part  of  the 
land.  The  intent  is  to  use  range 
improvement  permits  where  the 


improvements,  such  as  corrals,  fences, 
or  loading  chutes,  could  reasonably  be 
removed  if  the  range  improvement 
permits  were  terminated.  Improvements 
on  the  public  lands  such  as  seedings, 
wells,  and  reservoirs  (except  in  water 
base  areas]  would  be  authorized  under 
cooperative  agreements  with  title  to  the 
improvement  beihg  held  by  the  United 
States. 

Grazing  Permits  and  Leases 

Most  of  the  comments  expressed 
concern  wdth  section  4130.2(e)(4)  which 
provides  that  grazing  lessees  holding 
expiring  leases  shall  be  given  first 
priority  for  receipt  of  a  new  lease  if  the 
base  property  offered  by  the  lessee  is 
contiguous  to  the  public  lands  to  be 
grazed.  This  provision  applies  only  to 
grazing  leases  authorized  under  section 
15  of  the  Taylor  Grazing  Act  which  gives 
first  priority  for  grazing  leases  to  those 
owning  or  controlling  lands  contiguous 
to  the  public  lands  to  be  grazed.  A 
further  provision  has  been  added  to  the 
amendment  to  make  clear  that  present 
lessees  with  non-contiguous  base 
property  will  continue  to  have  priority 
for  renewal  provided  no  conflicting 
application  is  filed  by  an  applicant 
owning  or  controlling  lands  which 
qualify  as  base  property  and  which  are 
contiguous  to  the  public  lands  to  be 
grazed.  These  provisions  do  not  apply  to 
grazing  permits  administered  under 
section  3  of  the  Taylor  Grazing  Act. 

The  only  additional  changes  from  the 
current  regulations  are  the  inclusion  of  a 
reference  to  grazing  leases  where  the 
current  regulations  erroneously  refer 
only  to  grazing  permits  and  to  include 
the  term  “suspended”  in  section 
4130.2(d)(3]  to  be  consistent  with  the 
provisions  for  suspensions  under  the 
section  on  decreases  in  forage. 

Payment  of  Fees 

A  number  of  commenters 
recommended  that  the  phrase  “or  its 
equivalent”  or  “approved  grazing 
program”  be  inserted  in  the  sentence 
which  provides  that  fees  must  be  paid  in 
full  prior  to  grazing  use  except  where 
there  is  an  Allotment  Management  Plan 
(AMP).  The  comments  included  a 
concern  that  development  of  AMP’s  in 
some  areas  will  be  delayed  for  several 
years  until  grazing  EIS's  are  completed 
and  manpower  is  available,  as  well  as  a 
concern  that  in  some  areas  cooperative 
resource  management  plans  involving 
several  land  managing  agencies  and 
land  ovmers  may  be  prepared  in  lieu  of 
an  Allotment  Management  Plan.  The 
intent  of  the  provision  for  after-the-fact 
payment  of  grazing  bills  is  to  permit  the 
amount  of  the  bill  to  reflect  the  actual 
use  made  within  the  flexibility 
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authorized  by  the  AMP.  It  would  not  be 
appropriate  to  provide  for  this  flexibility 
where  an  AMP  has  not  been  developed. 
The  existing  definition  of  an  allotment 
management  plan  in  the  current 
regulations  is  sufficiently  broad  to 
include  such  things  as  coordinated 
resource  management  plans  or  other 
plans  equivalent  to  an  AMP.  The 
amendment,  however,  has  been  changed 
to  clarify  that  the  after-the-fact  billing 
procedure  applies  only  where  the  AMP 
specifically  includes  such  a  provision. 

Acts  Prohibited  on  Public  Lands 

Several  comments  questioned  tlie 
prohibition  against  allowing  livestock  on 
or  driving  them  across  public  lands 
without  authorization  because 
emergency  situations  may  require 
immediate  action.  In  applying  this 
provision,  the  Bureau  has  recognized 
that  there  are  some  situations,  such  as 
fire,  for  which  immediate  action  must  be 
taken  to  protect  the  lives  of  the  animals. 
Such  mitigating  circumstances  will  be 
considered  when  determining  whether  a 
violation  has  occurred.  One  comment 
expressed  concern  that  this  section  may 
be  applied  to  wild  indigenous  animals. 
However,  section  4140.1(b)(12)  clearly 
refers  only  to  those  indigenous  animals 
which  are  privately-owned  or 
controlled.  One  technical  change  has 
been  made  in  section  4140.1(b}(12]{iv)  to 
correct  the  citation  of  section  4120.4(d] 
which  refers  to  special  marking  or 
tagging  requirements. 

Settlement 

One  comment  expressed  a  concern 
that  this  section  was  unnecessarily 
harsh  and  would  prevent  effective 
appeals  because  if  a  permittee  failed  to 
make  payment  for  unaufliorized  use,  he 
would  be  denied  grazing  use  of  the 
public  lands  until  his  appeal  is  resolved. 
The  procedure  for  suspending  a  permit 
or  lease  or  to  deny  an  application 
because  of  a  failure  to  make  settlement 
is  covered  under  section  4160  which 
makes  it  clear  that  the  appeal  of  a  final 
decision  suspends  implementation  of  the 
decision  pending  resolution  of  the 
appeal.  Ilierefore,  a  permittee  or  lessee 
who  was  authorized  grazing  use  the 
previous  year  could  continue  at  that 
level  of  use  until  a  decision  is  reached 
on  the  appeal,  unless  the  circumstances 
warrant  the  placing  of  the  decision  in 
full  force  and  effect. 

Closure  To  Control  Unauthorized 
Grazing  Use 

A  number  of  comments  revealed  a 
misunderstanding  as  to  the  application 
of  this  section,  particularly  the  effect 
that  a  closure  would  have  on  livestock 
authorized  to  graze  in  the  affected 


allotments.  Several  language  changes 
have  been  made  to  make  it  clear  that  the 
closure  affects  only  unauthorized 
livestock.  The  intent  of  this  provision  is 
to  provide  a  way  to  take  timely  action 
when  there  is  a  continuing  problem  of 
unauthorized  grazing  use  a^  the 
unauthorized  livestock  are  easily 
distinguishable  from  those  authorized  to 
graze  in  the  area. 

Decisions 

Several  commenters  expressed  a 
concern  that  the  provisions  for 
Rangeland  Management  Program 
Documents  (RMPD)  and  RMPD  updates 
are  not  included  in  these  regulations. 
They  feel  that  this  is  a  key  step  in  the 
process  and  are  concerned  that  there  is 
no  regulatory  commitment  to  the 
process.  The  provisions  for  and  general 
content  of  these  documents  whi^,  to 
prevent  future  confusion  with  land  use 
plans  called  Resource  Mtmagement 
Plans  (RMP),  have  been  retifled 
Rangeland  Program  Summaries  (RPS’s), 
have  been  included  in  these 
amendments.  The  RPS  will  follow 
shortly  after  completion  of  each  grazing 
EIS  with  the  first  Update  befcoe 
decisions  are  issued  to  grazing 
permittees  or  lessees  and  thereafter  as 
necessary  to  keep  the  public  informed. 
The  RPS  focuses  on  the  land  use 
planning  decisions  which  have  been 
made  while  the  RPS  updates  address 
actions  being  proposed  to  achieve  the 
objectives  of  &e  land  use  plan. 

A  brief  description  has  also  been 
added  for  the  content  of  a  proposed 
decision  that  would  make  more  than  a 
temporary  increase  or  decrease  in 
livestock  grazing  use. 

Several  commenters  questioned  the 
relationship  of  later  decisions  to  the 
original  decision  which  specified  a 
schedule  for  adjusting  livestodc  grazing 
use.  The  primary  concern  appears  to  be 
for  the  potential  delay  in 
implementation  of  needed  reductions 
because  of  multiple  opportunities  for 
appeal. 

The  changes  being  made  preserve  the 
rights  of  appeal  by  Aose  affected  by  the 
Bureau's  decisions  and  provide  diat  an 
appeal  of  either  the  first  or  second 
increment  of  a  three-step  adjustment 
schedtded  over  five  years  will  continue 
to  stay  implementation  of  the  decision 
involved  in  the  appeal. 

This  means  that  if  there  is  an  appeal 
of  a  five  year  phase-in  decision  at  the 
time  of  its  issuance,  then  the  amount  of 
use  authorized  while  awaiting  resolution 
of  that  appeal  is  the  amount  which  was 
authorized  during  the  year  prior  to  the 
effective  date  of  the  decision.  Even  if  the 
original  decision  was  not  appealed,  the 
permittee  can  initiate  an  appeal  by 


submitting  an  application  for  the  third 
year  greater  than  that  scheduled  for  that 
year.  If  that  application  is  denied,  these 
amendments  provide  that  the  level  of 
use  to  be  authorized  while  awaiting 
resolution  of  the  appeal  is  that  level  of 
use  scheduled  for  the  first  year  of  the 
phase-in  period.  If  an  appeal  is  taken 
during  any  year  other  than  the  first  or 
third  year,  the  level  of  use  to  be 
authorized  until  the  appeal  is  resolved 
would  be  as  scheduled  foiTthat  year  in 
the  original  decision. 

The  rationale  for  these  provisions  is 
the  assumption  that  the  original  decision 
is  based  upon  the  best  available  data 
and  that  no  change  should  be  made  in 
the  decision  unless  there  is  compelling 
information  that  indicates  the  s^eduled 
adjustment  is  improper.  If  the  original 
decision  is  appe^ed,  the  validity  of  the 
information  will  be  determined  during 
the  appeals  process.  If  the  decision  is 
not  appealed  or  the  Bureau’s  decision  is 
upheld,  then  that  decision  will  stand 
until  new  information  indicates  a 
change  is  warranted.  However,  the 
Bureau  also  recognizes  that  there  is 
variability  in  vegetation  inventories  and 
that  an  equitable  process  should  provide 
an  opportunity  to  challenge  the 
scheduled  adjustment  based  on  the 
experience  gained  after  the  first  two 
years.  However,  during  appeal  at  this 
third  year,  it  is  unreasonable  to  expect 
that,  where  a  reduction  was  indicated, 
the  appeal  would  result  in  grazing  at  the 
levels  that  existed  prior  to  the  original 
decision.  T^refore,  that  level  of  use 
authorized  while  awaiting  resolution  of 
an  appeal  at  this  point  will  be  the  level 
sdheduled  for  the  first  year  of  the 
reduction.  There  is  also  a  firm 
commitment  that  the  level  of  grazing  use 
will  be  brought  into  balance  with  the 
grazing  capacity  by  the  fifth  year,  so 
these  amendments  provide  that  if  there 
is  an  appeal  involving  use  during  the 
fifth  year,  the  level  of  use  to  be 
authorized  while  awaiting  resolution  of 
the  appeal  will  be  as  scheduled  in  the 
original  decision. 

The  amendments  also  clarify  that, 
where  a  decision  is  suspended  because 
of  an  appeal,  the  level  of  use  to  be 
authorized  while  awaiting  the  outcome 
of  the  appeal  does  not  indude  any 
temporary  grazing  use  that  was 
authorized  the  previous  year  on  a 
nonrenewable  basis  under  section 
4130.4-2. 

A  number  of  commenters  questicmed 
the  provisions  in  paragraph  (d)  for 
placing  a  decision  in  ^  force  and 
effect.  Some  comments  suggested  that 
all  decisions  be  placed  in  full  force  and 
effect  while  others  requested 
elimination  of  the  provision  for  full  force 


5788 


Federal  Register  /  Voi.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


and  effect  decisions.  Section  402(e]  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  requires  in 
certain  circumstances  that  decisions  be 
placed  in  full  force  and  effect  on  the 
date  specified.  However,  an  opinion 
prepared  by  the  Office  of  the  Solicitor  of 
the  Department  of  the  Interior  has 
interpreted  this  requirement  to  mean 
that  the  date  specified  may  be  either  a 
specific  calendar  date  or  the  date  at 
which  a  specific  future  event  occurs, 
such  as  the  date  a  decision  is  rendered 
on  an  appeal.  To  prevent  future 
misunderstanding,  this  language  has 
been  added  to  section  4160.3(d). 

Several  comments  requested  that 
“orderly  administration"  and  protection 
of  resource  values"  be  defined  or  that 
specific  examples  be  given  in  the 
regulations,  lliese  terms  have 
historically  been  used  in  the  grazing 
regulations  and  are  used  in  the  cmrent 
regulations.  Their  intent  is  to  provide  the 
authority  to  teike  necessary  action  when 
the  delay  of  implementation  pending  an 
appeal  would  have  serious 
consequences.  To  improve  the 
understanding  of  this  intent,  several 
examples  have  been  included  in  the 
regulations  to  illustrate  some  of  the 
situations  to  which  these  provisions 
might  be  applied. 

Show  Cause 

One  comment  recommended 
consultation  with  the  local  grazing 
advisory  boards  before  any  show  cause 
notice  is  issued.  However,  section  403(b) 
of  the  Federal  Land  Policy  and 
Management  Act  limits  the 
responsibilities  of  the  boards  to 
providing  advice  and  recommendations 
on  development  of  AMP’s  and  use  of 
range  betterment  funds.  The  word 
“shall"  has  been  changed  to  “may"  to 
clarify  that,  depending  on  the 
circumstances,  the  authorized  officer 
may  either  issue  a  show  cause  notice  or 
issue,  under  section  4160.1-2.  a  proposed 
decision  on  an  alleged  violation. 

Penalty  For  Violations 

Several  comments  questioned  the 
validity  of  this  section  and  one  comment 
suggested  that  local  grazing  advisory 
boards  should  be  consulted  prior  to 
taking  any  action  under  this  section. 
Since  these  provisions  are  a  valid 
exercise  of  ffie  Secretary’s  authorities 
and  since  the  consideration  of  penalties 
for  violations  is  not  within  the  legally 
defined  responsibilities  of  the  grazing 
advisory  boards,  no  changes  from  the 
proposed  rulemaking  have  been  made. 

Federal  and  State  Laws  or  Regulations 

Several  comments  supported  the 
proposed  change  which  would 


incorporate  the  phrase  “or  by  final 
determination  of  any  agency  charged 
with  the  administration  of  the 
conservation  or  environmental  laws 
where  no  further  appeals  are 
outstanding."  Much  of  the  concern 
expressed  by  those  opposed  to  this 
provision  grew  from  an  erroneous 
assiunption  that  the  right  of  a  review  by 
a  court  would  be  eliminated.  'This 
provision  in  no  way  affects  an 
individual’s  right  of  court  review. 
However,  it  does  allow  for  action  when 
an  agency  has  determined  that  a 
violation  has  occurred  and  no  appeal  is 
made  to  the  courts,  thus  leaving  ffie 
agency’s  action  as  the  final 
determination  of  the  violation. 

Other  Changes 

Editorial  corrections  have  been  made 
as  needed  and  some  wording  has  been 
modified  to  improve  the  clarity  of  the 
regulation. 

The  principal  author  of  this 
rulemaking  is  David  Little  of  the 
Division  of  Rangeland  Management. 
Bureau  of  Land  Management,  assisted 
by  the  office  of  legislation  and 
Regulatory  Management. 

Note.— The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
r^^atory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Under  the  authority  of  the  Taylor 
Grazing  Act  of  1934,  as  amended  (43 
U.S.C.  315,  315(a)-315(r)),  Section  4  of 
the  Act  of  August  28, 1937  (43  U.S.C. 
1181(d)).  and  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  by  the  Public  Rangelands 
Improvement  Act  of  1978  (43  U.S.C.  1701 
et  seq.).  Part  4100,  Subchapter  D, 

Chapter  n  of  Title  43  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 

January  14, 1981. 

1.  Section  4100.0-5  is  amended  by 
revising  existing  paragraphs  (y)  and  (cc): 
deleting  existing  paragraph  (w); 
redesignating  existing  paragraphs  (b) 
through  (t)  as  (c)  through  (u) 
respectively;  redesignating  existing 
paragraphs  (u)  and  (v)  as  (w)  and  (x) 
respectively;  redesignating  existing 
paragraphs  (x)  through  (bb)  as  (y) 
through  (cc)  respectively;  redesignating 
existing  paragraph  (cc)  as  (ee);  and 
inserting  new  paragraphs  (b),  (v)  and 
(dd)  to  read  as  follows: 

§  4100.0-5  Definitions. 
***** 

(b)  “Affected  interests"  means  any 
inffividual  or  organization  who  has  been 


identified  by  the  authorized  officer  as 
being  potentially  affected  by  a  proposed 
action  or  who  has  expressed,  in  writing 
to  the  authorized  officer,  concern  for  the 
management  of  livestock  grazing  on 
specific  grazing  allotments.  In  addition 
to  grazing  permittees  and  lessees,  such 
interests  may  include,  for  example.  State 
officials,  intermingled  land  owners,  and 
wildlife  or  conservation  representatives. 
***** 

(v)  “Monitoring”  means  the  collection 
of  data  by  a  systematic  and  periodic 
examination  of  rangeland  resources  on 
specific  areas  by  qualified  individuals 
using  techniques  or  methods,  approved 
by  the  Director,  designed  to  evaluate 
progres  in  meeting  land-use  or  allotment 
management  planning  objectives. 

*  *  *  *  '  * 

(z)  “Range  improvement"  means  any 
activity  on  or  relating  to  rangelands 
designed  to  improve  production  of 
forage,  change  vegetation  composition, 
control  pattern  of  use,  provide  water, 
stabilize  soil  and  water  conditions,  and 
enhance  habitat  for  livestock,  fish, 
wildlife,  and  wild  horses  and  burros. 
***** 

(dd)  “Suspended  preference”  means 
that  portion  of  a  grazing  preference 
which  has  been  suspended  and  for 
which  active  grazing  use  will  not  be 
reauthorized  until  forage  is  available 
and  allocated  for  livestock  grazing  use 
on  a  sustained  yield  basis. 

(ee)  “Suspension"  means  temporarily 
vtrithholding,  in  whole  or  in  part,  grazing 
use  authorized  under  a  grazing  permit, 
lease  or  other  grazing  use  authorization. 

2.  Section  4110.2-1  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c)  to  read  as  follows: 

§  41 10.2-1  Base  property. 

(a)  The  authorized  officer  shall  find 
land  or  water  owned  or  controlled  by  an 
applicant  to  be  base  property  (see 
§  4100.D-5(g))  if: 

***** 

(c)  An  applicant  shall  provide  a  legal 
description,  or  plat,  of  his  base  property 
and  shall  certify  to  the  authorized 
officer  that  this  base  property  meets  the 
requirements  under  paragraphs  (a)  and 
(b)  of  this  section  and  §  4100.0-5(g). 

3.  Section  4110.2-3  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  41 10.2-3  Transfer  of  grazing  preference. 
***** 

(f)  Failure  of  the  transferee  to  comply 
with  the  regulations  of  this  section  may 
result  in  the  cancellation  of  the  grazing 
preference. 

4.  Section  4110.3  is  revised  to  read  as 
follows: 
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§  41 10.3  Changes  in  avaHabis  forage. 

The  allocation  of  forage  for  livestock 
grazing  shall  be  determined  through  the 
land  use  plan  which  has  been  prepared 
in  consultation,  coordination  and 
cooperation  with  affected  grazing 
permittees  and  lessees,  owners  of 
intermingled  lands,  and  other  affected 
interests. 

5.  Section  4110.3-1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§4110.3-1  Additional  forage. 
***** 

(d)  Additional  forage  for  livestock 
grazing  use  shall  be  allocated  to 
qualified  applicants  by  the  authorized 
officer  in  accordance  with  the  land  use 
plan.  The  authorized  officer  shall 
provide  that  permanent  increases  in 
allocations  of  livestock  foreige  be  phased 
in  over  a  period  not  to  exceed  5  years, 
except  that  increases  of  15  percent  or 
less  of  the  authorized  active  use  for  the 
previous  year  shall  be  phased  in  over  a 
period  of  less  than  5  years.  The 
authorized  officer  may  subsequently 
modify  (either  increase  or  decrease]  the 
allocation  of  forage  to  livestock  based 
on  the  results  of  monitoring  and  the  land 
use  plan. 

6.  Section  4116.3-2  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  41 10.3-2  Decrease  in  forage. 
***** 

(c]  Suspensions  under  paragraph  (b) 
of  this  section  shall  be  implemented 
over  a  5-year  period,  with  an  initial 
reduction  taken  on  the  effective  date  of 
the  decision  and  the  balance  taken  in 
the  third  and  tifth  years  following  the 
effective  date  of  the  decision,  except  as 
provided  in  paragraphs  (d)  and  (e)  of 
this  section  The  initial  r^uction,  in 
combination  with  other  management 
actions  specitied  in  the  decision,  shall 
be  sufficient  to  achieve  significant 
progress  toward  achieving  the 
vegetation  objectives  set  forth  in  the 
land  use  plan  for  the  five-year  period.  In 
allotments  containing  more  than  one 
permittee  or  lessee,  suspensions  under 
paragraphs  (a)  or  (b)  of  this  section  shall 
be  equitably  apportioned  by  the 
authorized  officer  or  as  agreed  among 
the  permittees  or  lessees  and  the 
authorized  officer. 

(d)  The  authorized  officer  shall 
schedule  suspensions  under  paragraph 

(b)  of  this  section  over  a  period  of  less 
than  5  years  if,  after  consultation  with 
the  affected  permittees  or  lessees  and 
other  affected  interest — 

(1)  An  agreement  is  reached  to 
implement  the  suspension  in  less  than  5 
years; 


(2)  The  authorized  officer  determines 
that  the  suspension  is  required  within 
less  than  5  years  to  sustain  resource 
productivity,  i.e.,  to  protect  the  resource 
from  substantial  and  long-term  damage; 
or 

(3]  The  total  scheduled  suspension  is 
15  percent  or  less  of  the  authorized 
active  grazing  use  for  the  previous  year. 

(e]  Prior  to  implementation  of  each 
step  of  a  phased  suspension,  the 
autoorized  officer  shall  review  available 
information  to  determine  whether  the 
amount  of  the  suspension  should  be 
modified  (either  increased  or 
decreased).  If  the  authorized  officer 
determines  that  monitoring  data  indicate 
that  the  amount  of  a  scheduled 
suspension  should  be  modified,  a  new 
decision  shall  be  issued  under  §  4160  of 
this  title.  However,  the  new  decision 
shall  not  extend  a  phase-in  period 
established  in  a  previous  decision. 

7.  Section  4110.5  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  41 10.5  Conflicting  appticattons. 
***** 

(a)  Historical  use  of  the  public  lands 
(see  §  4130.2(e]); 

***** 

8.  Section  4120.2-2  is  revised  in  its 
entirety  to  read  as  follows: 

§  4120.2-2  Other  terms  artd  comfitions. 

The  authorized  officer  may  specify  in 
grazing  permits  (» leases  other  terms 
and  conditions  which  will  assist  in 
achieving  objectives  identified  in  land 
use  plans,  provide  for  proper  range 
management,  or  assist  in  the  orderly 
administration  of  the  public  rangelands. 
This  may  include,  but  is  not  limited  to — 

(a)  The  class  of  livestock  that  will 
graze  on  an  allotment 

(b)  The  breed  of  livestock  in 
allotments  within  which  two  or  more 
permittees  or  lessees  are  authorized  to 
graze; 

(c)  Authorization  to  use,  and 
directions  for  the  placement  of, 
supplemental  feed,  including  salt,  for 
livestock  on  the  public  lands; 

(d)  A  requirement  that  permittees  or 
lessees,  operating  under  a  grazing 
permit  or  lease  not  incorporating  an 
allotment  management  plan,  submit 
within  15  days  after  completing  their 
annual  grazing  use,  or  as  otherwise 
specified  in  the  permit  or  lease,  a  report 
of  the  actual  livestock  grazing  use  made; 

(e)  The  kinds  of  indigenous  animals 
authorized  to  graze  under  specific  terms 
and  c(Hiditions; 

(f)  Provision  for  livestock  grazing  to 
be  temporarily  delayed,  (fiscontinued  or 
modified  to  provide  for  toe  reproduction, 
establishment  or  restoration  of  vigor  of 


plants,  or  to  prevent  compaction  of  wet 
soils,  such  as  where  delay  of  spring 
turnout  is  required  because  of  weather 
conditions  or  lack  of  plant  growth:  and 

(g)  The  percentage  of  public  land  use 
determined  by  the  proportion  of 
livestock  forage  available  on  public 
lands  within  the  allotment  compared  to 
the  total  amount  available  from  both 
public  lands  and  those  owned  or 
controlled  by  the  permittee  or  lessee. 

9.  Section  4120.2-3  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  4120.2-3  Allotment  management  plana. 
***** 

(a)  An  allotment  management  plan 
shall  be  prepared  in  careful  and 
considered  consultation,  cooperation, 
and  coordination  with  its  affected 
permittee(s)  or  lessee(s).  landowners 
involved,  the  district  grazing  advisory 
boards  where  established,  any  State 
having  lands  within  the  area  to  be 
covered  by  such  an  allotment 
management  plan,  and  when  approved 
by  the  authorized  officer  shall  be 
implemented  (see  §  41006-5(d)  of  this 
title).  The  allotment  management  plan 
shall  include  terms  and  conditions  under 
4120.2-1  of  this  title,  may  include  terms 
and  conditions  under  §  4120.2-2  of  this 
title,  and  shall  prescribe  a  system  of 
grazing  designed  to  meet  specific 
management  objectives.  The  plan  shall 
include  the  limits  of  flexibility  within 
which  the  permittee  or  lessee  may 
adjust  his/her  operation  without  prior 
approval  of  the  authorized  officer.  The 
plan  shall  provide  for  toe  collection  of 
data  that  shall  be  used  to  evaluate  the 
effectiveness  of  the  system  of  grazing  in 
achieving  the  specific  objectives. 
***** 

10.  Section  4120.3  is  revised  in  its 
entirety  to  read  as  foUows: 

§  4120.3  Temporary  mocHflcatiom  and 
closures  to  livestock  use. 

When  the  authorized  officer 
determines  that  the  soil,  vegetation,  or 
other  resources  on  the  public  lands 
require  temporary  protection  because  of 
conditions  such  as  drought,  fire,  flood,  or 
insect  infestation,  and  after  consultation 
with  affected  permittees  or  lessees  and 
other  affected  interests,  action  shall  be 
taken  either  to  close  allotments  or 
portions  of  allotments  to  grazing  by  any 
kind  of  livestock  or  to  modify  authorize 
grazing  use. 

(a)  Notices  of  closure  and  decisions 
requiring  modification  of  authorized 
grazing  use  shall  be  issued  as  final 
decisions  which  are  placed  in  full  force 
and  effect  under  §  4160.3(c)  of  this  title; 
and  shall — 

(1)  State  the  reasons  for  the  action; 
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(2)  Specify  the  period  of  time  during 
which  the  closure  or  modification  will 
remain  in  effect  and/or  describe  the 
resource  conditions  that  must  be  present 
before  the  regularly  authorized  grazing 
use  may  resume; 

(3)  Be  served  personally  or  by 
certified  mail  to  those  who  are 
authorized  to  graze  livestock  on  the 
allotments  affected; 

(4)  Require  all  owners  of  livestock 
affected  to  remove  such  livestock  or 
modify  grazing  use  as  specified  in  the 
decision;  and 

(5)  In  the  case  of  a  closure,  be 
published  in  the  local  newspaperfs]  and 
be  posted  at  the  county  courthouse  and 
post  office  near  the  public  land 
involved. 

(b)  The  authorized  officer  shall  modify 
grazing  use  authorizations  as  required 
by  actions  taken  under  paragraph  (a)  of 
this  section. 

(c)  Hie  authorized  officer  may,  as 
provided  under  §  4150.5  of  this  title, 
impound,  remove,  and  dispose  of  any 
livestock  found  in  violation  of  a  closure 
or  modification  of  grazing  use  required 
under  paragraph  (a)  of  this  section. 

11.  Section  4120.6-1  is  amended  by 
revising  and  redesignating  existing 
paragraph  (d)  as  paragraph  (e)  and 
inserting  a  new  paragraph  (d)  to  read  as 
follows: 

3  4120.6-1  Conditions  for  range 
improvements. 

***** 

(d)  A  range  improvement  permit  or 
cooperative  agreement  does  not  convey 
to  the  permittee  or  cooperator  right,  title, 
or  interest  in  any  lands  or  resources 
held  by  the  United  States. 

(e)  When  appropriated,  one-half  of  the 
range  betterment  funds  (see  §  4130.5- 
1(f))  shall  be  available  for  use  in  the 
district  from  which  the  grazing  fees  were 
collected  for  the  purpose  of  on-the- 
ground  rehabilitation,  protection,  and 
improvement  of  public  lands.  The  other 
one-half  of  the  range  betterment  funds 
shall  be  used  for  on-the-groimd  range 
rehabilitation,  protection,  and 
improvement  of  public  lands  at  the 
discretion  of  the  Director.  The  range 
betterment  funds  shall  be  used  as 
directed  after  consultations  with  user 
representatives.  These  funds  shall  be 
used  for  the  installation,  maintenance, 
modification,  and  removal  of  range 
improvements  including  such  things  as 
planning,  environmental  assessment, 
design,  survey,  materials,  equipment, 
labor,  and  supervision  related  to  these 
improvements. 

12.  Section  4120.6-3  is  Revised  to  read 
as  follows: 


§  4120.6-3  Range  Improvement  permits. 

(a)  Any  permittee  or  lessee  may  apply 
for  a  range  improvement  permit  to 
install,  use.  maintain,  and/or  modify 
range  improvements  that  are  needed  to 
achieve  management  objectives  within 
his  designated  allotment.  The  permittee 
or  lessee  shall  agree  to  provide  full 
funding  for  construction,  installation, 
modification,  or  maintenance.  Such 
range  improvement  permits  are  issued  at 
the  discretion  of  the  authorized  officer. 

(b)  The  permittee  or  lessee  shall  have 
title  to  removable  range  improvements 
authorized  under  range  improvement 
permits. 

(c)  The  use  by  livestock  of  stock 
ponds  or  wells  on  public  lands  which 
are  recognized  as  base  water  under 

§  4110.2-1  of  this  title  and  authorized  by 
a  range  improvement  permit  shall  be 
controlled  by  the  grazing  permittee  or 
lessee  holdi^  the  range  improvement 
permit. 

13.  Section  4130.2  is  amended  by 
revising  paragraphs  (d)(2),  (d)(2)(v), 

(d)(3).  (e)(2)  and  (e)(3);  and  add^  a 
new  paragraph  (e)(4)  to  read  as  follows: 

§  4130.2  Grazing  permits  and  leases. 

*  *  *  *  * 

(d)  *  *  ‘ 

(2)  Exceptions  to  the  issuance  of  a 
grazing  permit  or  lease  for  a  term  of  10 
years  shall  be  made  on  a  case-by-case 
basis.  In  determining  whether  the 
interest  of  sound  land  management 
warrants  the  issuance  of  a  grazing 
permit  or  lease  for  less  than  10  years, 
the  following  are  elements  that  the 
authorized  officer  shall  consider. 
***** 

(v)  Whether  significant  adverse 
environmental  impacts  will  result  from 
issuance  of  a  grazing  permit  or  lease  for 
a  term  of  10  years; 

***** 

(3)  Grazing  permits  or  leases  shall  be 
modified,  suspended,  or  canceled  as 
required  by  land  use  plaiming  decisions. 

***** 

(e)  *  *  * 

(2)  The  permittee  or  lessee  is  in 
compliance  with  the  regulations 
contained  in  this  part  and  the  terms  and 
conditions  of  his  grazing  permit  or  lease; 

(3)  The  permittee  or  lessee  accepts  the 
terms  and  conditions  to  be  included  in 
the  new  permit  or  lease  by  the 
authorized  officer,  and 

(4)  The  base  property  offered  by  a 
grazing  lessee  is  contiguous  to  the  public 
lands  to  be  grazed  or,  if  noncontiguous, 
there  are  no  conflicting  applications 
submitted  by  those  offering  qualified 
base  property  which  would  be 
contiguous  to  the  public  lands  to  be 
grazed. 


14.  Section  4130.5-1  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  4130.5-1  Payment  of  fees. 
***** 

(e)  Fees  are  due  upon  issuance  of  the 
billing  notice  and  must  be  aid  in  full 
prior  to  grazing  use  except  where  an 
allotment  management  plan  providing 
for  later  payment  has  been  incorporated 
in  a  grazing  permit  or  lease.  In  such 
cases  a  billing  notice  based  on  actual 
use  may  be  issued  at  the  end  of  the 
grazing  period  or  year,  or  a  billing  notice 
based  on  the  normal  operation  may  be 
issued  prior  to  the  grazing  period  or  year 
followed  by  an  adjusted  billing  notice 
based  on  actual  use  after  grazing  use 
has  been  completed.  If  an  actual  use 
report  is  not  submitted,  the  amount  due 
will  be  based  on  grazing  use  at  the 
upper  limit  of  flexibility  specified  in  the 
allotment  management  plan.  Actual  use 
billing  privileges  shall  be  cancelled  by 
the  authorized  officer  where  the 
permittee  or  lessee  fails  or  refuses  to — 

(1)  submit  a  timely  actual  use  report;  or 

(2)  make  timely  payment  upon  issuance 
of  a  billing  notice  based  upon  an  actual 
use  report  or,  if  the  actual  use  report  has 
not  been  submitted,  the  upper  level  of 
flexibility  specified  in  the  allotment 
management  plan.  The  permittee  or 
lessee,  however,  is  not  relieved  of  the 
responsibility  for  submitting  an  actual 
use  report  under  §  4120.2-3(e). 
***** 

15.  Section  4140.1  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(12)  to 
read  as  follows: 

§  4140.1  Acts  prohibited  on  public  lands. 
***** 

(b)  *  .  * 

(1)  Allowing  livestock  on  or  driving 
livestock  across  these  lands — 

(i)  Without  a  permit,  lease  or  other 
grazing  use  authorization; 

(ii)  In  violation  of  the  terms  and 
conditions  of  a  permit,  lease,  or  other 
grazing  use  authorization  including,  but 
not  limited  to,  livestock  in  excess  of  the 
number  authorized; 

(iii)  In  an  area  or  at  a  time  different 
from  that  authorized;  or 

(iv)  Failing  to  comply  with  a 
requirement  under  §  4120.4(d)  of  this 
title. 

***** 

(12)  Allowing  privately  owned  or 
controlled  indigenous  animals  on  or 
driving  them  across  Uiese  lands — 

(i)  Without  a  permit,  lease  or  other 
grazing  use  authorization: 

(ii)  In  violation  of  the  terms  and 
conditions  of  a  permit,  lease,  or  other 
grazing  use  authorization  including,  but 
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not  limited  to,  animals  in  excess  of  the 
number  authorized; 

(iti]  In  an  area  or  at  a  time  different 
from  that  authorized:  or 
(iv)  Failing  to  comply  with  a 
requhement  under  §  4120.4(d)  of  this 
title. 

16.  Section  4150.3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  4150.3  Settlement 
*  *  «  *  • 

(c)  Violators  shall  not  be  authorized  to 
make  grazing  use  on  the  public  lands  or 
other  lands  administered  by  the  Bureau 
of  Land  Management  until  any  amount 
found  to  be  due  the  United  States  under 
this  section  has  been  paid.  The 
authorized  officer  may  take  action  under 
§  4160.1-2  or  4160.5,  of  this  Utle,  to 
cancel  or  suspend  grazing  authorizations 
or  to  deny  approval  of  applications  for 
grazing  use  until  such  amounts  have 
been  paid. 

17.  Subpart  4150  is  amended  by 
adding  a  new  §  4150.6  to  read  as 
follows; 


§  4150.6  Closure  to  control  unauthorized 
grazing  use. 

To  control  unauthorized  grazing  use, 
the  authorized  officer  may  temporarily 
close  allotments  or  portions  of 
allotments  to  grazing  by  any  kind  or 
class  of  livestock  different  ffom  those 
authorized  to  graze  in  the  allotment,  for 
a  period  not  to  exceed  12  months.  The 
action  taken  by  the  authorized  officer 
shall  be  specified  in  a  wnitten  notice  of 
closure  which  shall — 

(a)  State  why  the  allotments,  or 
portions  of  allotments,  are  being  closed; 

(b)  Specify  the  kind  or  class  of 
livestock  to  which  the  areas  are  closed; 

(c)  Specify  the  period  for  which  the 
areas  will  be  closed; 

(d)  Be  published  in  the  local 
newspaper(s]: 

(e)  Be  posted  at  the  county  courthouse 
and  at  a  post  office  near  the  public  land 
area  involved; 

(f)  Be  delivered  personally  or  by 
certified  mail  to  those  who  are 
authorized  to  graze  livestock  on  the 
allotments  affected; 

(g)  Be  issued  as  a  final  decision  in  full 
force  and  effect  under  §  4160.3(c);  and 

(h)  Require  all  owners  of  unauthorized 
livestock  affected  thereby  to  remove 
such  livestock  in  accordance  with 
provisions  of  the  notice.  The  authorized 
officer  may  proceed  to  impound, 
remove,  and  dispose  of  any  livestock 
foimd  in  violation  of  the  closing  notice 
after  the  closure  date  specified  in  the 
notice  in  accordance  with  §  4150.5-2 
through  §  4150.5-5  of  this  title. 


18.  Section  4160.1-1  is  revised  to  read 
as  follows: 

§  4160.1-1  Proposed  decisions  on  permits 
or  leases. 

The  authorized  officer  shall  serve  a 
proposed  decision  on  any  applicant, 
permittee  or  lessee,  or  his  agent,  or  both, 
who  is  affected  by  his/her  proposed 
action  on  applications  for  permits 
(including  range  improvement  permits) 
or  leases  or  by  his/her  proposed  action 
related  to  terms  and  conditions  or 
permits  (including  range  improvement 
permits)  or  leases,  by  certified  mail  or 
personal  delivery,  and  shall  notify  any 
lienholder  of  record  of  the  proposed 
decision.  The  authorized  officer  shall 
also  send  copies  to  those  who  have 
indicated  in  writing  that  their  interests 
may  be  affected  by  the  proposed 
decision.  The  proposed  decision  shall 
state  that  reasons  for  the  action, 
including  reference  to  the  pertinent 
terms,  conditions  and/or  provisions  of 
these  regulations,  and  shall  provide  for  a 
period  of  15  days  after  receipt  for  the 
filing  of  a  protest. 

(a)  Following  completion  of  each 
grazing  environmental  impact  statement 
and  land  use  plan,  the  auffiorized  officer 
shall  prepare  and  distribute  for  public 
information  a  rangeland  program 
summary  and  appropriate  updates  for 
the  area  before  issuing  proposed 
decisions  to  grazing  permittees  or 
lessees  which  would  adjust  livestock 
grazing  use  under  §§  4110.3-l(b)  or 
4110.3-2(b)  of  this  title,  unless  a  specific 
exception  is  approved  by  the  State 
Director  on  a  case-by-case  basis 
because  resource  conditions  require 
more  immediate  action. 

(1)  The  rangeland  program  summary 
shall  summarize  the  land  use  planning 
objectives  and  decisions  for  all 
rangeland  uses  and  shall  set  forth  those 
decisions  that  affect  livestock  grazing, 
including,  for  each  allotment,  the 
allocation  of  forage  to  livestock;  the 
relationship  of  those  planning  decisions 
to  the  alternatives  analyzed  in  the 
environmental  impact  statement;  and 
the  costs  and  benefits  of  the  program. 
The  rangeland  program  summary  shall 
also  describe  the  procedures  and  time 
available  for  all  affected  interests  to 
express  their  views  or  take  action  on 
decisions  set  forth  in  the  document. 

(2)  Rangeland  program  summary 
updates  shall  be  prepared  prior  to  the 
initial  adjustment  and  each  subsequent 
step  of  phased  adjustments  scheduled 
under  §§  4110.3-l(d)  and  4110.3-2(d)  of 
this  title.  The  first  rangeland  program 
summary  update  shall  summarize  the 
actions  being  proposed  to  achieve  the 
land  use  planning  objectives  and  to 
implement  the  land  use  planning 


decisions  and  the  monitoring  program 
for  the  area.  Subsequent  updates  shall 
summarize,  by  allotment,  ffie  progress 
toward  achieving  these  objectives  and 
implementing  these  decisions  and  shall 
identify  any  proposals  by  the  authorized 
officer  to  modify  scheduled  adjustments 
in  livestock  grazing  use. 

(b)  The  authorized  officer  shall 
include  in  proposed  decisions  which 
would  adjust  livestock  grazing  use  under 
§S  4110.3-l(b)  or  4110.3-2(b)  of  this  title 
the  recognized  grazing  preference,  the 
allocation  of  forage  to  livestock,  the 
specific  schedule  for  implementing  the 
adjustments,  the  specific  management 
objectives  for  the  allotment,  the 
resource  values  to  be  evaluated  to 
determine  progress  in  meeting  these 
objectives,  the  changes  in  these  values 
that  would  warrant  a  modification  of  the 
scheduled  adjustments  and  other 
information  necesseuy  to  set  forth 
actions  required  to  achieve  the  required 
management  objectives  for  die 
allotment. 

19.  Section  4160.3  is  amended  by 
revising  paragraph  (c),  and  adding  new 
paragraphs  (d),  (e)  and  (f)  to  read  as 
follows: 

§  4160.3  Rnal  decisions. 
***** 

(c)  A  period  of  30  days  after  receipt  of 
the  final  decision  is  provided  for  filing 
an  appeal.  Decisions  that  are  appealed 
shall  be  suspended  pending  final  action 
except  as  oUierwise  provided  in  this 
section.  Except  where  grazing  use  the 
preceding  year  was  authorized  on  a 
temporary  basis  under  §  4110.3-l(a)  of 
this  title,  an  applicant  who  was  granted 
grazing  use  in  ffie  preceding  year  may 
continue  at  that  level  of  authorized 
active  use  pending  final  action  on  the 
appeal  except  as  ffirther  provided  in 
paragraphs  (e)  and  (f)  of  this  section. 
However,  if  the  authorized  officer  places 
the  final  decision  in  full  force  and  effect, 
as  provided  in  paragraph  (d)  of  this 
section,  it  shall  take  effect  on  the  date 
specified,  regardless  of  appeal. 

(d)  A  decision  shall  be  placed  in  full 
force  and  effect  on  the  date  specified  by 
the  authorized  officer,  either  a  specific 
calendar  date  or  the  date  at  which  a 
specific  event  occurs  such  as  the  date  a 
decision  is  rendered  on  an  appeal,  if  it 
would — 

(1)  Make  a  temporary  modification  in 
livestock  use  or  close  an  area  to 
livestock  use  under  §  4120.3  of  this  title; 

(2)  Close  an  area  to  unauthorized 
grazing  use  under  §  4150.6  of  this  title; 

(3)  Modify  the  terms  and  conditions  of 
a  permit  or  lease  imder  $  4120.2-l(b)  of 
this  title;  or 


5792 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


(4)  Be  required  for  the  orderly 
administration  of  the  range  or  the 
protection  of  resource  values. 

(i)  Orderiy  administration  of  the  range 
C(^d,  for  example,  include  situations 
where — 

(A)  All  members  of  a  group  of 
operators  should  be  treated  alike,  e.g.,  in 
common  use  allotments  where  all  but 
one  operator  are  agreeable  to  a 
management  program; 

(B)  Rangelands  are  managed  as 
ephemeral  or  aimual  rangeland  with  no 
predetermined  stocking  level  and 
grazing  is  allowed  only  when  growth  of 
forage  plants  occurs  of  utilization  levels 
are  used  to  determine  when  grazing  use 
of  such  ranges  should  be  extended  or 
terminated; 

(C)  Range  improvements  shall  be 
completed  in  a  specific  sequence  in 
several  allotments,  e.g.,  a  water  pipeline 
servicing  several  allotments,  and  the 
level  of  grazing  use  or  existing  patterns 
of  use  in  one  or  more  of  the  allotments 
would  not  permit  prudent  investment  in 
the  improvement; 

(D)  Special  project  funding  is  directed 
by  Congress;  or 

(E)  Forage  or  water  is  not  available 
due  to  fire,  drought,  insect?,  floods  and 
other  disasters. 

(ii)  The  protection  of  resource  values 
could,  for  example,  necessitate  a  full 
force  and  effect  decision  where — 

(A)  Utilization  of  key  forage  species 
by  grazing  animals  significantly  exceeds 
the  biological  limit  to  sustain  these 
species  and  long-term  damage  or  loss  of 
the  forage  plans  would  result  if  prompt 
action  is  not  taken  to  modify  grazing 
use; 

(B)  The  trend  in  range  condition  is 
significantly  declining  in  relation  to 
management  objectives  with  no 
probable  change  in  trend  unless  prompt 
action  is  taken; 

(C)  Prompt  action  is  needed  to  arrest 
accelerated  erosion  resulting  from 
grazing  which  is  causing  a  continual 
decline  in  site  productivity  and/or  is 
causing  measurable  deterioration  of 
water  quality  or  other  serious  resource 
damage,  either  on-  or  off-site;  or 

(D)  Livestock  grazing  use  is 
threatening  other  significant  resources, 
such  as  the  habitat  of  threatened  or 
endangered  species,  significant  cultural 
properties  or  critical  habitat  for  wildlife. 

(e)  As  appeal  of  the  fifth-year 
increment  of  a  final  decision,  or  of  a 
decision  on  an  application  for  grazing 
use  in  any  year,  shall  not  suspend 
implementation  of  the  decision.  An 
appeal  of  a  decision  which  concerns 
grazing  use  to  be  made  in  the  third  year 
of  a  scheduled  5-year  phase-in  period 
shall  suspend  implementation  of  the 
decision  and  grazing  use  shall  be 


authorized  at  the  level  scheduled  for  the 
first  year  of  the  phase-in  period. 

(f)  Where  a  decision  that  provides  for 
implementation  of  an  action  within  a 
specified  period  of  time  is  appealed  and 
the  decision  is  upheld,  the  ^al  date  for 
completing  implementation  shall  remain 
as  specified  in  the  decision  or  30  days 
from  the  effective  date  of  the  decision 
on  the  appeal  whichever  is  later. 

20.  Section  4160.5  is  revised  to  read  as 
follows; 

§4160.5  Show  cause. 

Whenever  it  appears  to  the  authorized 
officer  that  disciplinary  action  is 
advisable  because  a  permittee  or  lessee 
has  willfully  or  repeatedly  violated 
provisions  of  this  part,  the  authorized 
officer  may  serve  a  show  cause  notice 
on  the  permittee  or  lessee,  or  the 
operator’s  agent,  or  both,  by  certified 
mail  or  personal  delivery  and  shall 
notify  any  lienholder  of  record.  The 
show  cause  notice  shall  state  the  alleged 
violation  and  refer  to  the  specific  terms, 
conditions,  and/or  provisions  of  these 
regulations  alleged  to  have  been 
violated.  As  applicable,  the  notice  shall 
state  the  amount  due  under  §  4130.5-1  or 
4150.3  of  this  title.  The  show  cause 
notice  shall  cite  the  permittee  or  lessee 
to  appear  before  an  administrative  law 
judge  at  a  designated  time  and  place,  in 
accordance  with  §  4.470  of  this  title,  to 
show  cause  why  the  gazing  use 
authorized  under  his/her  grazing  permit 
or  grazing  lease  should  not  be 
suspended  in  whole  or  in  part  or  why 
his/her  grazing  permit  or  grazing  lease 
and  grazing  preference  should  not  be 
canceled  in  whole  or  in  part  under 
§4170.1-1  of  this  title. 

21.  Section  4170.1-1  is  revised  to  read 
as  follows: 

§  4170.1-1  Penalty  for  violations. 

(a)  The  authorized  officer  may 
withhold  issuance  of  a  grazing  permit  or 
lease,  or  suspend  the  grazing  use 
authorized  under  a  grazing  permit  or 
lease,  in  whole  or  in  part,  or  cancel  a 
grazing  permit  or  lease  and  grazing 
preference,  or  a  free  use  grazing  permit 
or  other  grazing  authorization,  in  whole 
or  in  part,  under  subpart  4160  of  this 
title,  for  violation  by  a  permittee  or 
lessee  of  any  of  the  provisions  of  this 
part. 

(b)  The  authorized  officer  shall 
suspend  the  grazing  use  authorized 
under  a  grazing  permit,  in  whole  or  in 
part  or  shall  cancel  a  grazing  permit  or 
lease  and  grazing  preference,  in  whole 
or  in  part,  under  subpart  4160  of  this  title 
for  repeated  willful  violation  by  a 
permittee  or  lessee  of  §  4140.1(b)(1)  of 
this  title. 


(c)  Whenever  a  nonpermittee  or 
nonlessee  violates  §  4140.1(b}  of  this  title 
and  has  not  made  satisfactory 
settlement  imder  §  4150.3  of  this  title  the 
authorized  officer  shall  refer  the  matter 
to  proper  authorities  for  appropriate 
legal  action  by  the  United  States  against 
the  violator. 

22.  Section  4170.1-3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  4170.1-3  Federal  or  State  laws  or 
regulations. 

«  *  «  *  * 

(c)  The  permittee  or  lessee  has  been 
convicted  of  or  otherwise  found  to  be  in 
violation  of  any  of  these  laws  or 
regulations  by  a  court  or  by  final 
determination  of  any  agency  charged 
with  the  administration  of  the 
conservation  or  environmental  laws 
where  no  further  appeals  are 
outstanding. 

PK  Doc.  61-1938  Filed  l-lfr.81;  8:4S  ami 

BILLING  CODE  4310-84-M 


